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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

AT {LHIT HT YAHATOT HTAGHT
Revision application to Government of India:

(1) (®) (i) e 3cu1g e fafaas 1994 &Y €T Had A FATT AT AAA F IR A gAlFd
UNT HY SU-URT & YA U & HereteT GeriaTor amdest srehar wie, s W, faed Eery e
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(i) afy #rer Y gy & Awe § o9 g SREE ¥ R HERAR A1 IeT erant i ar R
SISINT W GaY dERAW # ATer o S ge AN A A; e sl g7 MR H G ag el sREe
3t = famlt aigrane ¥ Y aver v whkaAr & ok g§ @ |

In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(1) In case or repatwe oI auty or exclse on goous expored o any vouniuy Ul
tarritory outside India of on excisable material ased in the manufacture of the

goods which are exported to any country or territory outside India.

(ar)  ufy Yoo @ IATTEl et Rrar omea @ aTel (AUTer AT HLe ar) faata

R arar el ¥ _
(©) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty. '
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(d)-  Credit of any duty allowed to be utilized towards payment of excise duty on
final products under the provisions of this Act or the Rules made there under

such order is passed by the Commissioner (Appeals) on or after, the date
appointed under Sec. 109 of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No.. EA-B as

specified under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3

months from the date on which the order sought to be appealed against is
communicated and shall be accompanied by two copies each of the OlO and
Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
ovidencing payment of prescribed fee as prescribed under Section 35-EE of
CEA, 1944, under Major Head of Account.
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Il be accompanied by a fee of Rs. 200/- where the:

The revision application sha
nd Rs. 1000/- where the amount

amount involved in Rupees One Lac or less a
involved is more than Rupees One Lac.
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Appeal to Customs, Excise & Service Tax Appellate Tribunal:- :
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Under Section 35B/35E of CEA, 1944 an appeal lies toi-
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The special bench of Customs, Excise & Service Tax Appellate

Tribunal of West Block I\lo';"..2_,‘-"R'.'r<‘ ‘Puram, New Delhi in all

malters relating to classification valuation and
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
praseribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
[25.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
|ac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
(avour of Assit. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.

(3) e mu ondy o E Al @ A B & o 9w e aiyaer @ fary W W1 e Suda
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in case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. '
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One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Altention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

() iy, BER SET Yob T [N arfiella =araRERer (Rre), & ufy sfel @ At |
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sy £ |(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the
pre-deposil is a mandatory condition for filing appeal before _CEST/—\T. (Section 35 C (2A)
and 25 I of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section_ﬂ D;
(ii) amount of erroneous Cenvat Credit taken; :
(i) amount payable under Rule 6 of the Cenvat Credit Rules.
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ORDER-IN-APAPEAL

This appeal has been filed by M/s Tata Motors Ltd, Revenue Survey No.1,
VillageNarthkotpura, Taluka-Sanand, Ahmedabad [hereinafter referred to as “the
appellant”] against Order-in-Original  No.24/Joint Commissioner  (SK)/LTU-
A/CX/2016-17 dated 04.01.2017 [hereinafter referred to as “impugned order”]
passed by the Joint Commissioner;, Larger Taxpayer Unit Audit, Mumbai [hereinafter

referred to as * adjudicating authority”]

2 Briefly stated, the fact of the case is that during the course of Audit of M/s
JBM Auto Ltd, it was observed that the appellant has supplied Dies at free of cost to
M/s JBM Auto Ltd during 2010-11 and 2011-12 which were exclusively used
captively for manufacture for auto components as per the appellant réquirement;
that M/s JBM Auto Ltd had cleared such auto components manufactured out of the
said dies to the appellant on payment of duty on the transaction value during the
period of September 2010 to July 2012. However, M/s JBM Auto Ltd did not include
the cost of amortization of dies into assessable value as per provisions of Rule 6 of
Central Excise Valuation (Determination of price of Excisable goods) Rules, 2000
[for short-Valuation Rules]. On pointed out of the same, M/s JBM Auto Ltd has paid
the differential duty of Rs.1,37,52,562/- with interest of Rs.17,71,882/- on the
amount of amortization of dies supplied by the appellant free of cost and raised
supplementary invoices in favour of appellant for recovery of Central Excise duty
amounting to Rs.1.37;52,562/= Accordingly, the appellant has paid the said
differential duty and availed CENVAT credit. As it was pointed out to the appellant
that since M/s JBM Auto Ltd had paid the said differential amount only after being
pointed by the auditors and the supplementary invoices issued cannot be termed as
valid document for the purpose of availment of CENVAT credit as per the provisions
of Rule 9(1)(b) of CENVAT credit Rules, 2004 (CER), the appellant has reversed the
said credit under protest. Therefore, a show cause notice dated 23.03.2015 was
issued to the appellant to regularize the CENVT credit reversed under protest and
also to vacate the protest clause. The show cause notice also proposes for
imposition of penalty under Rule 15(2) of CCR read with Section 11 AC of Central
Excise Act, 1944 9CEA). Vide impugned order, the adjudicating authority has
regularized the amount reversed under protest by appropriating agairst wrongly
availment of credit of CENVAT on supplementary invoices and also imposed penalty

of Rs.1,37,52,588/-.

3. Being aggrieved, the appellant has filed the instant appeal on the grounds
that:

e In the present case the Hon’ble High Court has decided the issue as to

whether there was suppression of facts etc on the part of M/s73BM-Auto Ltd in
-'(’ f) -A:‘-”_\":"‘T‘.—;a-?‘
relation to the payment of addition duty on the gdgé‘c_ig-'.*/treare@,” o the
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appellant as held by the Settlement Commission. The said decision clearly
establishes that there was no requirement for the settlement commission to
record any findings on suppression or mis-declaration of facts.

« Extended period of limitation cannot be invoked in the present case in as
much as there was no suppression of facts by the appellant and all the facts
were properly recorded in the books of accounts and the facts of availment of
CENVAT credit was also recorded in the ER-1 return.

» They rightly availed CENVAT credit under Rule 3(1) of CCR read with Rule
9(1)(b) of CCR; that the appellant paid the amount through cheques and it is
purely a business transaction without any malafide intention, therefore,
substantial right to avail CENVAT credit cannot be denied.

. There is no intention to evade duty since the CENVAT availed by them was
never utilized.

» No penalty is imposable as they have not utilized the credit in question.

» The appellant has relied on various case laws in support of their arguments.

4. Personal hearing in the matter was held on 10.10.2012. S/Shri Rajesh B
Shukla, Sanjay C Ekhande, Bhairav G Vaishnav, R Nambirajan and Anand
Nainawati, authorized representatives of the appellant appeared for the same. Shri

Nambirajan reiterated the grounds of appeal and explained the case laws.

B I have carefully gone through the facts of the case and submissions made by

the appellant in the appeal memorandum as well as at the time of personal hearing.

6. At the outset, I observe that the appellant had taken CENVAT credit
amounting to Rs.1,37,52,588/- on the basis of supplementary invoices issued by
M/s JBM Auto Ltd; that the said supplementary invoices were issued by the said
party on the basis of audit objection, wherein it was detected the under valuation of
goods cleared to the appellant. I also observe that M/s JBB has paid the said duty
amount, on being pointed out the same. Therefore, the issue to be decided in the
instant case is as to whether the CENVAT credit taken on such supplementary

ihvoices is correct or otherwise and whether the penalty imposed on them is

correct,

8. I observe that CENVAT credit is admissible on the supplementary invoices
where central excise duty has been paid, except additional amount of duty became
recoverable from the manufacturer on account of any short levy or non-levy by
reason of fraud, collusion or any willful mis-statement or suppression of facts etc
with intention to evade payment of duty. Rule 9 (1) (b) of Cenvat Credit Rules,
2004 stipulates the procedure for avaiiing/;f@%ﬁf?
which is as under: /?vaj; =

o =
T =
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(b)a supplementary invoice, issued by a manufacturer or importer of inputs or
capital goods in terms of the provisions of Central Excise Rules, 2002 from his
factory or depot or from the premises of the consignment agent of the said
manufacturer or importer or from any other premises from where the goods are
sold by, or on behalf of, the said manufacturer or importer, in case additional
amount of excise duties or additional duty leviable under section 3 of the Customs
Tariff Act, has been paid, except where the additional amount of duty became
recoverable from the manufacturer or importer of inputs or capital goods on account
of any non-levy or short-levy by reason of fraud, collusion or any willful
misstatement_or _suppression of facts or contravention of any provisions of the

cise Act, or of the Customs Act, 1962 (52 of 1962) or the rules made there under

Ex ;

with intent to evade payment of duty.

9. From the facts of the case, I observe that M/s JBM Auto Ltd has not paid the
excise duty in question voluntary in nature but on account of Audit Objection. These
facts were not disputed. In the circumstances, it is clearly established that if the
point was not noticed by the Audit Officer, the short payment could not have detect
and could escape from the normal assessment. Further, M/s JBW Auto Ltd has
preferred an application before Settlement Commission against the show cause
notice issued and prayed for adjustment of duty along with immunity from penalty.
However, the Settlement Commission, vide order dated 31.10.2014 has held that
M/s JBM Auto Limited had suppressed and mis-declaration of facts with an intention
to evade duty. The Writ Appeal filed by M/s JBW Auto Ltd before the Hon'ble High
Court of Mumbai, against Settlement Commission’s order, has also decided vide
order dated 26.09.2016. The relevant portion of the said order is as under:

7. We do not think that in the given facts and circumstances, there was any need to
record a finding that there is suppression and mis-declaration of the facts with intend
to evade duty. The settlement commission, in this case, took the application for
settlement on record and adjudicated it in accordance with law. The very purpose
was to provide an opportunity to parties like petitioner to come clean by readily
accepting the calculations and computation. Precisely, that has been done and there
is no change to the order of the Settlement Commission on merit. The findings that
the disclosures are honest and yet there is suppression and mis-declaration of facts
cannot be reconciled. Were, therefore, delete that part of the order. The writ petition
is allowed to that extent......”

8. By virtue of this order, the petitioner will not derive any benefit in the form of
refund of duty, interest and penalty already paid under the order of the settlement

commission.
10. From the above, it is very much clear that the Hon’ble Court has not
recorded any fresh findings against the order of the Settlement Commission and
held that the Settlement Commission had settled the issue in accordance with the
law. Further, the Hon’ble Court has also ordered to abstain from all other benefits
to M/s JBM Auto Ltd. The Hon’ble Court has very clearly indicated in para 7 that
“The very purpose was to provide an opportunity to parties like petitioner to _come
clean by readily accepting the calculations and computation.” It shows that Hon'ble
Court has taken note of the fact that M/s JBM was not “clean” and since they have
come clean, no such remark was required. In Hon'ble Court’s observation, it clearly
underline that M/s JBM was not clean, therefore, in para 8 of their order, Hon'ble
Court has debarred the consequenti b‘éﬁé‘f‘fﬁ%,non suppression”. The order of the
Hon’ble High Court indicates cle rﬁ?(t’l{a’t"th i
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declaration on the part of M/s JBM Auto Ltd. In the circumstances, the
supplementary invoices issued by M/s JBM Auto Ltd is not a valid documents in
terms of Rule 9(1)(b) of CCR and the CENVAT credit availed by the appellant is
clearly in contravention to the Rule 9 (1) (b) ibid. Therefore, I observe that the
adjudicating authority has correctly denied the CENVAT credit and demanded with

interest.

11. The appellant further argued that the extended period cannot be invokable in
the instant case and they have shown the said credit in the monthly return. In this
case, it is fact that the appellant did not inform the jurisdictional central excise
office that they had taken credit from the supplementary invoices issued by M/s
JBM Auto Ltd Unit and the said duty was on account of under valuation detected by
the Audit officer. In the prescribed monthly returns also, they did not intimate the
facts in this regard to the Department. Further, even if they had mentioned the
details of credit taken in the monthly return, it is a fact that they did not disclose
the fact that the credit taken ‘by them was due to the payment of duty which was
suppressed by M/s JBM Auto Ltd by way of under valuation of goods cleared. These
facts came in to the notice of the jurisdictional office only after an audit
observation. Therefore, I am of the view that the extended period invoked in the
case is absolutely correct and the ground taken by the appellant in their appeal

cannot be accepted in view of the fact discussed above.

12.  The appellant further argued that they had not utilized the CENVAT credit in
question. This argument is not applicable for the relevant period in question
applicable to the instant case. The clause of not to levy of interest on CENVT credit
not utilized came into existence with effect from 2015. However, in the instant
case, the appellant stated they had availed the CENVAT credit on August 2012.

Therefore, the said argument is no tenable.

13. The Appellant has placed various case laws in support of their argument
which cannot made applicable to the instant case as the Hon’ble High Court in its
order supra has clearly indicated that that there is suppression of facts and mis-

declaration on the part of M/s JBM Auto Ltd.

14. As regards penalty, I observe that the adjudicating authority has imposed
penalty under Rule 15 (2) of CCR read with Section 11 AC of CEA. Looking into the
apt of the case and facts discussed at para above, I do not find any merit to

interfere with the order of the adjudicating authorlty as_ rg:ga,rd{ imposition of
penalty. ‘;,g
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15. In view of above, the appeal filed by the appellant is rejected and the
impugned order is upheld. ,m\;;;iw-’*.//
A

(I QEH)
3irgerd (Srler)
Date : .10 .2018

Attested

T
(Mohanan V.V) Qn/[ ‘

Superintendent (Appeal),
Central Tax,Ahmedabad.

By RPAD.

To,

M/s Tata Motors Ltd,

Revenue Survey No.1, VillageNarthkotpura,
Taluka-Sanand, Ahmedabad

Copy to:-

The Chief Commissioner, Central Tax, Ahmedabad Zone .

The Commissioner, Central Tax, Ahmedabad-North. .
The Joint Commissioner, Central Tax, Ahmedabad-North

The Assistant Commissioner, System, Central Tax, Ahmedabad North.
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